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AGENCY:  Department  of  Commerce 
(DCX::),  Domestic  and  International 
Business  Administration  (DIBA),  Of¬ 
fice  of  Industrial  Mobilization  (OIM).  • 

ACTION:  Notice  of  Proposed  Rulemak¬ 
ing. 

SUMMARY:  The  proposed  regulation 
describes  the  procedure  for  implement¬ 
ing  DIBA  functions  with  regard  to  the 
allocation  of,  or  the  priority  perform¬ 
ance  under  contracts  or  orders  relating 
to.  supplies  of  materials  and  equipment 
In  order  to  maximize  domestic  energy 
supplies.  Written  comments  are  re¬ 
quested  with  respect  to  the  proposed  reg¬ 
ulation. 

DATES:  Comments  by  September  15, 
1977. 

ADDRESS:  Any  written  commimlca- 
tlons  in  connection  with  this  proposed 
regulation  should  be  addressed  to:  Dep¬ 
uty  Assistant  Secretary  for  Domestic 
Commerce,  U.S.  Department  of  Com¬ 
merce,  WashingUm,  D.C.  20230,  and 
marked  “Priority  and  Allocation  Reg¬ 
ulations”. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Richard  Smith,  Acting  Director,  Mo¬ 
bilization  Operations  and  Plans  Divi¬ 
sion,  0£Bce  of  Industrial  Mobilization, 
Bureau  of  Domestic  Commerce,  Do¬ 
mestic  and  International  Business  Ad¬ 
ministration,  Room  4110,  U.S.  Depart¬ 
ment  of  Commerce,  Washington,  D.C. 
20230,  202-377-2233. 

Wallace  E.  Brown,  Deputy  A.ssistant 
General  Counsel  for  Domestic  Com¬ 
merce.  OflBce  of  the  General  Counsel, 
Room  3845,  U.S.  Department  of  Com¬ 
merce,  Washington,  D.C.  20230,  202- 
377-5303. 

SUPPLEMENTARY  INFORMATION; 

I.  Backgroimd; 

II.  Purpose  and  de.scription  of  the 
regulations: 

HI.  Procedures  for  processing  an  ap¬ 
plication  for  Use  of  DPA  Section  lOUc) 
authority: 

IV.  Ccnnments  requested: 

V.  Comment  procedures; 

VI.  Miscellaneous. 

I.  Background 

The  regulation  is  the  result  of  Section 
104  of  the  Energy  Policy  and  Conserva¬ 
tion  Act  (EPCA),  Public  Law  No.  94-163, 
89  Stat.  878.  This  Section  added  a  new 
subsectlcm  (c)  to  Section  101  of  the  De¬ 
fense  Producticm  Act  of  1950,  as 
amended,  (DPA) .  50  UB.C.  App.  2071(c) . 
DPA  Section  101(c)(1)  authorizes  the 


President  to  require  the  allocation  of,  or 
the  priority  performance  imder  contxacts 
or  orders  relating  to,  supplies  of  mate¬ 
rials  and  equipment  in  order  to  maximize 
domestic  energy  supplies.  This  authority 
may  be  used  only  if  the  President  finds, 
as  stated  in  DPA  Section  101(c)  (3) .  that: 

(a)  Such  supplies  (of  materials  and 
equipment]  are  scarce,  critical,  and  essen¬ 
tial  to  maintain  or  further  (1)  exploration, 
production,  refining,  transportation,  or  (ii) 
the  conservation  of  energy  supplies,  or  (lii) 
for  the  construction  and  maintenance  of 
energy  facilities;  and 

(b)  Maintenance  or  furtherance  of  ex¬ 
ploration,  production,  refining,  transporta¬ 
tion,  or  conservation  of  energy  supplies  or 
the  construction  and  maintenance  of  en¬ 
ergy  facilities  cannot  reasonably  be  accom¬ 
plished  without  exercising  the  authority 
specified  in  Section  101(c). 

Section  7  of  Executive  Order  No.  11912, 

3  CFR,  1976  Comp.,  P.  114,  designates 
and  empowers  the  Administrator  of 
General  Services  to  perform  the  func¬ 
tions  vested  in  the  President  by  DPA 
Section  101(c),  with  a  requirement  for 
a  redelegation  of  such  functions  by  the 
Administrator  of  General  Services  to  the 
Secretary  of  Commerce.  The  Adminis¬ 
trator  of  General  Services  provides  for 
the  overall  coordination  and  direction 
of  DPA  Section  101(c)  functions.  The 
Secretary  of  Commerce  is  responsible  for 
administering  priorities  and  allocations 
of  supplies  of  materials  and  equipment 
by  issuing  appropriate  rules  and  orders 
pursuant  to  DPA  Section  101(c)(1),  if 
the  specified  statutory  findings  of  DPA 
Section  101(c)  (3)  have  been  made.  With 
respect  to  these  statutory  findings,  the 
Secretary  of  Commerce  has,  as  required 
by  the  Executive  Order  11912,  redele¬ 
gated  to  the  Administrator  of  the  Fed¬ 
eral  Energy  Administration  (FEA)  the 
function  of  determining  which  supplies- 
of  materials  and  equipment  are  critical 
and  essential  to  maintain  or  further  ex¬ 
ploration,  production,  refining,  transpor¬ 
tation  or  conservation  of  energy  supplies 
or  for  the  construction  and  maintenance 
of  energy  facilities.  The  Secretary  of 
Commerce  retains  the  functions  of  find¬ 
ing  whether  the  supplies  of  materials  and 
equipment  are  scarce  and  whether  main¬ 
tenance  or  furtherance  of  exploration, 
production,  refining,  transportation,  or 
conservation  of  energy  supplies  or  the 
construction  and  maintenance  of  energy 
facilities  cannot  reasonably  be  accom¬ 
plished  without  exercising  the  authority 
contained  in  DPA  Section  101(c)  <1). 

II.  Purpose  and  Description  of  the 
Regulation 

The  purpose  of  the  regulation  is  to 
describe  how  OIM/DIBA  will  discharge 
the  functions  delegated  to  it  pursuant  to 
DPA  Section  101(c) .  It  describes  the  pro¬ 
cedures  OIM/DIBA  will  follow  in  consid¬ 
ering  requests  that  the  findings  dele¬ 
gated  to  it  be  made. 

If  findings  are  made  OIM/DIBA  will 
report  them  to  the  FEA  and  authorize 
the  assignment  of  a  priority  rating  for 
the  required  supplies  of  materials  and 
equipment. 


HI.  Processing  an  Application  for  Use 
OF  DPA  Section  101(c)  Authority 

The  regulation  provides  that  persons 
who  consider  work  they  are  performing 
an  appropriate  situation  for  use  of  the 
authority  contained  in  DPA  Section  101 
(c)  may  submit  an  application  to  FEA. 
10  CFR  Part  216.3(a)  describes  the  mini¬ 
mum  contents  of  such  an  application. 
FEA  will  examine  this  ai^lication  and 
make  two  determinations:  (1)  Whether 
or  not  the  program  or  project  on  which 
the  applicant  is  working  (and  in  con¬ 
nection  with  which  the  request  for  as¬ 
sistance  is  submitted)  maximizes  domes¬ 
tic  energy  supplies,  and  (2)  whether  or 
not  the  supifiles  of  materials  and  equip¬ 
ment  for  which  assistance  is  request^ 
are  critical  and  essential  to  the  energy 
program  or  project. 

Upon  the  receipt  of  an  application 
from  FEIA,  OIM/DIBA  will  determine 
whether  or  not  (1)  the  specific  supplies 
of  materials  and  equipment  for  which 
priorities/allocations  authority  has  been 
requested  are  scarce  and  (2)  the  specific 
energy  program  or  project  for  which  the 
requested  supplies  of  materials  and 
equipment  supports,  cannot  reasonably 
be  acccunplish^  without  exercising  the 
authority  specified  in  DPA  Section  101 
(c)(1). 

For  the  purpose  of  making  the  scarcity 
determination  the  term  “scarcity”  im¬ 
plies  unusual  difficulty  for  the  purchaser 
in  obtaining  the  materials  and  equipment 
from  a  somce  of  supply  in  appropriate 
specification,  quality,  and  quantity,  and 
in  a  time  span  consistent  with  the  pur¬ 
poses  of  the  eligible  energy  program  for 
which  the  requested  material  is  required. 
Sources  of  supply  considered  for  the  pur¬ 
pose  of  the  scarcity  determination  in¬ 
clude  all  persons  capable  of  meeting  re¬ 
quired  product  specifications,  quality 
and  quantity  within  the  required  time 
frame. 

For  purposes  of  determining  whether 
or  not  the  energy  program  cannot  rea¬ 
sonably  be  accomplished  without  exercis¬ 
ing  the  authority  specified  in  DPA  Sec¬ 
tion  101(c)(1),  EXX:  will  consider  such 
factors  as:  (1)  alternative  solutions  to 
the  supply  problem,  (2)  impact  of  exer¬ 
cising  the  authority  on  the  delivery 
status  of  the  required  material  on  other 
national  programs,  including  and  specifi¬ 
cally,  on  the  other  defense  and  energy 
programs,  and  (3)  benefits  derived  from 
using  the  authority. 

If  these  two  findings  are  made,  the 
DCX7  will  notify  the  FEA,  and  the  FEA 
will  inform  the  applicant  that  it  has  been 
granted  the  right  to  use  priority  ratings 
as  prescribed  by  OIM/DEBA.  If  OIM/ 
DIBA  is  unable  to  make  either  of  the 
required  findings,  FEA  and  the  applicant 
will  be  so  informed  and  may  petition  for 
reconsideration. 

IV.  Comments  Requested 

Persons  interested  in  the  procedures  to 
be  followed  by  OIM/DIBA  in  discharg¬ 
ing  DPA  Section  101(c)  fimctions  dele¬ 
gated  to  it  are  invited  to  submit  data, 
views,  or  arguments  with  respect  to  the 
proposed  regulation. 
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V.  Comment  Procedures 

A.  WRITTEN  COMMENTS 

Written  commaits  should  be  submitted 
to  the  address  specified  in  the  Address 
Section  of  this  preamble  and  identified 
on  the  outside  of  the  envelope  with  the 
designation  “Energy  Regulation  1”  Allo¬ 
cation  Regulations.”  Three  copies  should 
be  submitted.  All  comments  received  by 
September  15,  1977  will  be  considered  by 
the  OIM/DIBA  before  final  action  is 
taken  on  the  proposed  regulation. 

Any  information  or  data  considered  by 
the  person  furnishing  it  to  be  confiden¬ 
tial  must  be  so  identified  and  submitted 
in  writing.  Such  information  will  be 
handled  in  accordance  with  the  provision 
of  Section  705(e)  of  the  DPA. 

VI.  Miscellaneous 

In  providing  for  implementation  of 
DPA  Section  101(c)  authority,  the  in¬ 
volved  Federal  agencies  have  worked  to 
avoid  duplication  of  existing  procedures 
implementing  DPA  Section  101(a)  au¬ 
thority.  This  proposed  regulation  does 
not  create  separate  priorities  and  alloca¬ 
tions  systems.  It  is  designed  to  supple¬ 
ment  the  current  DPA  materials  and 
equipment  allocation  and  priorities  sys¬ 
tems  operated  by  the  OIM/DIBA  by  pro¬ 
viding  the  energy  related  Information 
and  evaluation  necessary  for  the  imple¬ 
mentation  of  DPA  Section  101(c) .  Regu¬ 
lations  concerning  performance  by  the 
OIM/DIBA  of  functions  pursuant  to  the 
DPA  may  be  found  in  Volume  32A  of  the 
Code  of  Federal  Regulations.  They  are 
identified  as  Defense  Materials  System 
(DMS)  Reg.  1  and  Defense  Priorities 
System  (DPS)  Reg.  1  and  will  be  modi¬ 
fied  to  provide  the  mechanism  for  ad¬ 
ministering  the  priorities  and  allocations 
authority  under  Section  101(c)  of  the 
DPA. 

Note. — It  is  hereby  certified  that  the  eco- 
Qomlc  Impacts  of  this  proposed  regulation 
have  been  carefully  evaluated  In  accordance 
with  Executive  Order  11821,  as  amended  by 
Executive  Order  11949,  and  have  been  deter¬ 
mined  not  to  be  of  a  nature  that  requires  an 
evaluation  of  economic  impact. 


PART  671  ENERGY  REG.  1— MATERIALS 
AND  EQUIPMENT  ALLOCATION  AND 
PRIORITY  PERFORMANCE  UNDER  CON¬ 
TRACTS  OR  ORDERS  TO  MAXIMIZE 
DOMESTIC  ENERGY  SUPPLIES 
Sec. 

1.  What  this  regulation  does. 

2.  Definitions. 

3.  Requests  for  assistance. 

4.  Evaluation  by  OIM/DIBA  of  applications. 

5.  Notification  of  findings 

6.  Requests  for  reconsideration  of  appeals 

7.  Violations. 

8.  Communications. 

Authority:  Defense  Production  Act  of 
1950,  as  amended  (64  Stat.  816;  50  U.S.C. 
.App.  2061  et  seq) ;  Exec.  Order  No.  10480,  as 
amended,  3  CPR  1949-1953  Comp.,  P.  962; 
50  U.S.C.  App.  2163  (1970)  (Supp.  V.  1975); 
DMO  3,  32A  CPR  Part  103,  (1976);  Exec. 
Order  No.  11912.  DMO-IS,  41  PR  43720;  De¬ 
partment  of  Commerce  Organization  Orders 
10-3,  40  PR  59764,  as  amended,  41  PR  28334, 
and  40-1,  40  PR  8978;  and  Department  of 
Commerce.  Domestic  and  International 


Business  Administration  Organization  and 
Punction  Orders  41-1,  as  amended  39  PR 
2780,  89  PR  18490;  45-1,  40  PR  10217,  as 
amended,  42  PR  3673,  and  45-2.  40  PR 
10218,  as  amended.  40  PR  42228,  41  PR  4961, 
41  PR  22619,  and  42  PR  3673  and  Depart¬ 
ment  of  Commerce  Organization  Order  20- 
11.  40  PR  17771. 

Section  1.  Introduction. 

(a)  Tills  part  describes  and  estab¬ 
lishes  the  procedures  to  be  used  by  the 
Office  of  Industrial  Mobilization  (OIM) . 
Domestic  and  International  Business 
Administration  (DIBA)  in  considering 
and  making  certain  findings  required  by 
Section  101(c)  of  the  Defense  Produc¬ 
tion  Act  of  1950,  as  amended,  50  U.S.C. 
App.  2061  et  seq  (DPA).  Section  101(c) 
authorizes  the  allocation  of,  or  priority 
performance  under  contracts  or  orders 
(other  than  contracts  of  emplosTnent) 
relating  to,  suw>lies  of  materials  and 
equipment  in  order  to  maximize  domestic 
energy  supplies  if  the  findings  described 
in  Section  101(c)(3)  are  made.  These 
findings  are  that  such  supplies  of  ma¬ 
terials  and  equipment  are  scarce,  critical, 
and  essential  to  maintain  or  further  ex¬ 
ploration,  production,  refining,  trans¬ 
portation  or  the  conservation  of  energy 
supplies  or  for  the  construction  and 
maintenance  of  energy  facilities;  and 
that  the  maintenance  or  furtherance  of 
exploration,  production,  refining,  trans¬ 
portation.  or  the  conservation  of  energy 
supplies,  or  the  construction  and  main¬ 
tenance  of  energy  facilities  cannot 
reasonably  be  accomplished  without  ex¬ 
ercising  Section  101(c)  authority.  The 
function  of  determining  if  such  supplies 
are  critical  and  essential  has  been  dele¬ 
gated  to  the  Administrator  of  the  Fed¬ 
eral  Energy  Administration  (FEA)  pur¬ 
suant  to  Executive  Order  11912  of  April 
13,  1976,  41  PR  15825  (1976),  Defense 
Mobilization  Order  (DMO)  No.  13  dated 
September  22.  1976,  41  FR  43720,  and 
Department  of  Commerce,  Bureau  of 
Domestic  Commerce,  Delegation  No.  4, 
effective  date  December  1,  1976,  41  PR 
52331.  The  function  of  determining  if 
such  supplies  are  scarce  and  whether  the 
energy  program  or  project  cannot  rea¬ 
sonably  be  accomplished  without  exercis¬ 
ing  the  authority  contained  in  DPA  Sec¬ 
tion  101(c)(1)  has  been  retained  by 
Commerce  and  assigned  to  DIBA; 

(b)  The  purpose  of  this  regulation  is 
to  establish  the  procedures  and  criteria 
to  be  used  by  the  OIM  DIBA  in  proces¬ 
sing  applications  under  authority  of  DPA 
Section  101(c)  and  in  making  those  find¬ 
ings  required  by  DPA  Section  101(c)  (3) 
retained  in  DOC.  The  finding  of  scarcity 
and  determination  of  necessity  to  exer¬ 
cise  the  authority  of  Section  101(c)(1) 
will  be  made  only  for  supplies  of  mate¬ 
rials  and  equipment  related  to  those  pro¬ 
grams  or  projects  determined  by  FEA  to 
maximize  dwnestic  energy  supplies,  and 
found  by  FEA  to  be  both  critical  and 
essential; 

(c)  If  the  FEA  determines  that  a  pro¬ 
gram  or  project  maximizes  domestic 
energy  supplies  and  finds  that  supplies 
of  materials  and  equipment  are  critical 
and  essential  to  maintain  or  further  ihe 
exploration,  production,  refining,  trans¬ 


portation  or  conservation  of  energy  sup¬ 
plies  or  for  the  construction  and  main¬ 
tenance  of  energy  facilities,  such  deter¬ 
mination  and  finding  will  be  communi¬ 
cated  to  the  Department  of  Commerce.  If 
the  determination  and  finding  described 
above  are  made,  OIM/DIBA  will  deter¬ 
mine  whether  or  not  (1)  the  supplies  of 
materials  and  equipment  in  question  are 
scarce  and  (2)  maintenance  or  further¬ 
ance  of  exploration,  production,  refining, 
transportation,  or  conservation  of  energy 
supplies  or  the  construction  and  main¬ 
tenance  of  energy  facilities  cannot  be 
reasonably  accomplished  without  ex¬ 
ercising  the  authority  specified  in  Sec¬ 
tion  101(c)  of  Uie  DPA.  If  these  two 
findings  are  made,  OIM/DIBA  will  notify 
the  FEA,  and  the  FEIA  will  inform  the  ap¬ 
plicant  that  it  has  been  granted  the 
right  to  use  priority  ratings  established 
by  the  Department  of  Commerce.  If 
OIM/DIBA  is  unable  to  make  either  of 
the  two  (2)  required  findings,  both  FEA 
and  the  applicant  will  be  so  notified  and 
may  petition  for  reconsideration. 

See.  2.  Definitions. 

As  used  in  these  regulations: 

(a)  “Administrator”  means  the  Ad¬ 
ministrator  of  the  Federal  Energy  Ad¬ 
ministration; 

(b)  “Applicant”  means  a  person  re¬ 
questing  priorities  or  allocation  assist¬ 
ance  in  connection  with  an  energy  pro¬ 
gram  or  project: 

(c)  “Application”  means  the  written 
request  of  an  applicant  for  assistance; 

(d>  “Assistance”  means  use  of  the  dis¬ 
cretionary  authority  vested  in  the  Pres¬ 
ident  by  DPA  Section  101(c)  and  dele¬ 
gated  to  DIBA  to  implement  priorities 
and  allocations  support; 

(e)  “Eligible  energy  program  or  proj¬ 
ect”  means  a  designated  activity,  as  de¬ 
termined  by  the  PEA,  which  maximizes 
domestic  energy  supplies  by  furthering 
the  domestic  exploration,  production,  re¬ 
fining,  transportation  or  conservation  of 
energy  supplies  or  construction  and 
maintenance  of  energy  facilities: 

(f)  “Energy  contractor”  means  a  per¬ 
son  using  materials  or  equipment  deter¬ 
mined  by  the  PEA  to  be  critical  and  es¬ 
sential  to  the  furtherance  or  completion 
of  an  eligible  energy  program  or  proj¬ 
ect; 

(gi  “Materials  and  equipment”  means 
any  raw,  in-process,  or  manufactured 
commodity,  equipment,  component,  ac¬ 
cessory,  part,  assembly  or  product  of 
any  kind,  but  excludes  those  listed  in 
Schedule  II  to  Defense  Priorities  System 
Reg.  1  (32A  CFR  Part  651) ; 

(h)  “Person”  means  an  individual, 
corporation,  partnership,  association,  or 
any  other  organized  group  of  persons 
(or  legal  successor  or  representative 
thereof) ,  and  includes  the  United  States 
or  any  other  government  and  any  politi¬ 
cal  subdivisions  (or  any  agency)  thereof; 

(i)  ‘“Scarcity”  mqans  unusual  difficul¬ 
ty  for  a  purchaser  in  obtaining  the  ma¬ 
terials  or  equipment  in  appropriate 
specification,  quality,  quantity  and  in  a 
time  span  consistent  vdth  the  purposes 
of  the  eligible  energy  program  or  proj¬ 
ect; 
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(j)  “Sources  of  supply”  means  all  per¬ 
sons  capable  of  meeting  required  product 
specifications,  quality  and  quantity  with¬ 
in  the  required  time  frame. 

Soc.  3.  Requests  for  Assistance. 

fa)  Persons  who  believe  that  they  may 
qualify  as  energy  contractors,  by  virtue 
of  performing  work  associated  with  a 
program  or  project  which  may  qualify 
as  an  eli^ble  energy  program  or  project, 
and  wishing  to  receive  assistance  as  au¬ 
thorized  by  DPA  Section  101(c),  may 
submit  an  application  to  tlie  FEA  pur¬ 
suant  to  10  CPU  Part  216,  and  this  Part, 
requesting  (1)  the  FEA  to  determine 
whether  or  not  the  program  or  project 
maximizes  domestic  energy  supplies,  (2) 
the  FEA  to  find  whether  or  not  specific 
supplies  of  materials  or  equipment  iden- 
tifi^  in  the  application  are  critical  and 
essential  for  a  purpose  identified  in  Sec¬ 
tion  101(c),  (3)  the  OIM/DIBA  to  find 
whether  or  not  specific  supplies  of  ma¬ 
terials  or  equipment  identified  in  the  ap¬ 
plication  are  scarce,  and  (4)  the  OIM/ 
DIBA  to  find  whether  or  not  the  specific 
energy  program  or  project  Identified  in 
the  application  cannot  reasonably  be 
accomplished  without  exercising  the  au¬ 
thority  of  Section  101(c).  Such  applica¬ 
tion  shall  contain  the  following  informa¬ 
tion: 

(1)  The  name  and  address  of  the  ap¬ 
plicant  and  that  of  a  duly  authorized 
representative  thereof : 

(2)  A  description  of  the  energy  pro- 
eram  or  project  for  which  asslstence  Is 
requested  and  an  assessment  of  its  im¬ 
pact  on  the  maximization  of  domestic 
energy  supplies; 

(3)  The  amount  of  energy  to  be  pro¬ 
duced  by  the  program  or  project  which 
is  directly  affected  by  the  supplies  of  the 
materials  or  equipment  in  question; 

(4)  A  statement  explaining  why  the 
materials  or  equipment  for  which  assist¬ 
ance  Is  requested  are  critical  and  essen¬ 
tial  to  the  construction  or  operation  of 
the  energy  project  or  program; 

(5)  A  detailed  description  of  the  spe¬ 
cific  supplies  of  materials  or  equipment 
in  connection  with  which  assistance  is 
requested.  Including;  components,  per¬ 
formance  data  (capacity,  life  duration, 
etc.) ,  standards,  acceptable  tolerance  in 
dimensions  and  specifications,  current 
inventory,  present  and  expected  rates  of 
use,  anticipated  deliveries  and  substitu¬ 
tion  possibilities  (feasibility  of  using 
other  materials  or  equipment) ; 

<6)  A  detailed  description  of  the 
.•sources  of  supply,  including:  name  of  the 
regular  supplying  company  or  compa- 
I'.ies,  other  companies  capable  of  supplj'- 
ing  the  materials  and  equipment,  loca¬ 
tion  of  supplying  plants  or  plants  capa¬ 
ble  of  supplying  the  needed  materials 
and  equipment,  and  possible  foreign 
sources  of  supply: 

(7)  A  detailed  description  of  the  deliv¬ 
ery  situation,  including:  normal  deliv¬ 
ery  times,  promised  delivery  time  with¬ 
out  priorities  assistance,  and  delivers’ 
time  required  for  timely  dehvery  or  com¬ 
pletion  of  the  program  or  project; 


(8)  Evidence  of  the  applicant’s  unsuc¬ 
cessful  efforts  to  obtain  on  a  timely  basis 
the  materials  or  equipment  in  question 
through  normal  business  chann^  from 
regular  or  other  known  suppliers; 

(9)  A  detailed  estimate  of  the  delay  in 
fulfilling  or  completing  the  energy  pro¬ 
gram  or  project  w'hich  will  be  caused  by 
inability  to  (^tain  the  specified  materials 
and  equipment  in  the  usual  course  of 
business: 

(10)  Any  known  conflicts  with  rating 
or  allocation  orders  already  issued  pur¬ 
suant  to  the  DPA  for  supplies  of  the  de¬ 
scribed  materials  and  equipment. 

(b)  The  OIM/DIBA  and  FEIA  may  pre¬ 
scribe  standard  forms  of  application  for 
use  by  all  persons  seeking  assistance; 

(c)  In  Edition  to  the  information  de¬ 
scribed  above,  OIM/DIBA  or  FEA  may 
from  time  to  time  request  whatever  addi¬ 
tional  information  it  reasonably  believes 
is  relevant  to  the  discharge  of  its  fimc- 
tions  pursuant  to  DPA  Section  101  (c) . 

Sec.  4.  Evaluation  by  OIM/DIBA  of 
.4ppIication8. 

(a)  FEA  will  forward  to  OIM/DIBA 
an  applicatimi  for  assistance  when  it 
has  (1)  determined  the  energy  program 
or  project  specified  In  the  application  to 
be  an  eligible  energy  program  or  proj¬ 
ect,  and  (2)  fotmd  the  materials  and 
equipment  specified  in  the  application 
to  be  both  critical  and  essential  to  the 
eligible  energy  program  or  project; 

(b)  Based  on  the  information  provided 
by  the  applicant  and  other  available  In¬ 
formation,  OIM/DIBA  will  assess  the 
aM>lication  and  determine  (1)  whether 
or  not  the  described  supplies  of  mate¬ 
rials  and/or  equipment  are  scarce,  and 
(2)  whether  or  not  the  eligible  energy 
program  or  project  cannot  reasonably 
be  accomplished  without  exercising  the 
authority  of  DPA  Section  101(c) ; 

(c)  In  determining  the  scarcity  of  the 
supplies  of  the  material  and/or  equip¬ 
ment  referred  to  in  the  application,  the 
OIM/DIBA  will  consider  all  factors 
which  it  considers  relevant  quantitative 
measures  of  product  availability,  includ¬ 
ing  the  follow’ing:  (1)  Shipments;  (2) 
consumption:  (3)  imports  and  exports: 
(4)  sources  of  supply;  (5)  Inventories  of 
producers,  users,  and  traders;  (6)  rates 
of  capacity  utilization;  (7)  volume  of 
new  orders;  and  (8)  average  lead  time 
for  filling  orders. 

(d)  In  determining  whether  the  main¬ 
tenance  or  furtherance  of  the  eligible 
energy  program  or  project  cannot  rea¬ 
sonably  be  accomplished  without  exer¬ 
cising  the  authority  specified  in  DPA 
Section  101(c)(1),  the  OIM  DIBA  will 
consider  all  factors  which  it  considers 
relevant,  including. 

(1)  Alternative  solutions  to  the  supply 
problem:  and 

<2)  To  the  extent  practicable,  an  as- 
.«!essment  of  the  effects  of  using  the  au¬ 
thority  for  the  project  in  question  on 
other  significantly  impacted  projects. 

(e)  Increased  costs  which  may  be  as¬ 
sociated  with  obtaining  materials  or 
equipment  without  assistance  shall  not 
be  considered  a  valid  reason  for  finding 
the  materials  and  equipment  to  be  scarce 


or  deteimining  the  necessity  of  using  the 
authority  of  DPA  Section  101(c). 

Sec.  5.  Notification  o.t  Findings. 

(a)  The  OIM/DIBA  will  notify  the 
FEA  whether  or  not  it  has  determined 
that  supplies  of  materials  or  equipment 
for  which  an  applicant  requested  assist¬ 
ance  are  scarce  and  that  the  related  eli¬ 
gible  energy  program  or  project  cannot 
reasonably  be  accomplished  without  ex¬ 
ercising  the  author!^  specified  in  DPA 
Section  101(c)(1)  together  with  what¬ 
ever  information  or  comments  OIM,' 
DIBA  believes  appropriate. 

(b)  If  the  OIM/DIBA  notifies  FEA 
that  the  OIM, DIBA  has  found  that  sup¬ 
plies  of  materials  and  equipment,  for 
which  the  applicant  requested  assistance, 
are  scarce  and  that  the  related  eligible 
energy  program  or  project  cannot  rea- 
sonablj’  be  accomplished  without  exercis¬ 
ing  the  authority  specified  in  DPA  Sec¬ 
tion  101(c)(1),  the  FEA  will  notify  the 
applicant  that  the  applicant  is  author¬ 
ized  to  place  rated  orders  and/or  author¬ 
ized  controlled  material  orders  for  spe¬ 
cific  supplies  of  materials  and  equipment 
pursusmt  to  the  provisions  of  Defense 
Priorities  System  Reg.  1  and  Defense 
Materials  System  Reg.  1,  as  promulgated 
by  the  Department  of  Commerce; 

(c)  If  the  OIMDIBA  has  been  unable 
to  find  that  supplies  of  materials  and 
equipment,  for  which  the  applicant  re¬ 
quested  assistance,  are  scarce  or  that  the 
related  eligible  energy  program  or  proj¬ 
ect  cannot  reasonably  be  accomplished 
without  exercising  the  authority  speci¬ 
fied  in  DPA  Section  101(c)  (1),  the  FEA 
and  the  applicant  will  so  be  notified  and 
may  petition  for  reconsideration. 

Sec.  6.  Requests  for  Reeonsiileralioii  or 
Appeals. 

(a)  If  the  OIM.DIBA  concludes  that  it 
is  unable  to  make  either  of  the  two  find¬ 
ings  required  by  DPA  Section  101(c)  (3) , 
for  which  it  has  responsibility,  the  appli¬ 
cant  or  FEA  may  submit  a  request  for 
reconsideration  of  the  applicant’s  request 
for  assistance; 

(b)  Each  request  for  reconsideration 
shall  be  in  writing,  by  letter  in  triplicate, 
addressed  as  provided  in  Section  8(a)  of 
this  regulation,  and  shall  set  forth  all 
pertinent  facts  and  the  nature  of  tlie  re¬ 
lief  sought  and  shall  state  the  justifica¬ 
tion  thereof; 

(c)  The  OIM/DIBA  will  consider  tlie 
petition  for  reconsideration  and  either 
grant  or  deny  the  relief  requested  there¬ 
in.  Written  notice  of  the  decision  and  the 
reasons  tlierefore  will  be  provided  to  the 
applicant: 

(d)  Any  person  may  appeal  to  the  Ap¬ 
peals  Board  for  Department  of  Com¬ 
merce  from  an  adverse  decision  against 
him  by  OIM  DIBA  pursuant  to  this  regu¬ 
lation.  Each  appeal  shall  be  submitted  to 
the  Appeals  Board  not  later  than  45  days 
after  receipt  by  the  appellant  of  an  ad¬ 
verse  decision  and  shall  be  In  writing,  by 
letter  in  triplicate,  addressed  as  provided 
in  Section  8ib)  of  this  regulation,  and 
shall  set  forth  all  pertinent  facts  and  the 
nature  of  the  relief  sought,  and  shall 
state  the  justification  thereof.  In  addi- 
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tion,  one  copy  of  such  letter  shall  be  fur¬ 
nished  to  OIM/DIBA  by  the  appellant, 
addressed  as  provided  in  Section  8(a)  of 
this  regulation.  The  decision  of  the  Ap¬ 
peals  Board  shall  be  final  within  the  De¬ 
partment  and  will  be  provided  in  writing 
to  the  appellant  and  to  OIM/DIBA. 

Se<*.  7.  Violations. 

(a)  Any  person  who  willfully  violates 
any  provision  of  this  regulation,  or  who 
wiUfully  furnishes  false  information  or 
conceals  any  material  fact  in  the  course 
of  operation  tinder  this  regulation  is 
guilty  of  a  crime  and  upon  conviction 
may  be  punished  by  fine  or  imprison¬ 
ment  or  both; 


(b)  Violation  of  any  provisions  of  this 
regulation  may  subject  any  person  com¬ 
mitting  or  participating  in  such  violation 
to  administrative  action  to  suspend  such 
person’s  privilege  of  receiving  priority  de¬ 
liveries  of  materials  and  equipment  under 
DPA  Section  101(c) .  In  addition,  to  such 
administrative  action,  an  injunction  and 
order  may  be  obtained  prohibiting  any 
such  violation  and  enforcing  compliance 
with  the  provisions  thereof. 

Sec.  8.  Conimunirations. 

(a)  All  written  communications  con¬ 
cerning  this  regulation  or  requests  for  re¬ 
consideration  pursuant  to  Section  7(a) 


of  this  regulation  will  be  addressed  to  the 
Office  of  Industrial  Mobilization,  Domes¬ 
tic  and  International  Business  Adminis¬ 
tration,  U.S.  DeF>artment  of  Commerce, 
Room  4104,  14th  Street  and  Constitution 
Ave.  NW.,  Washington,  D.C.  20230. 

(b)  All  appeals  pursuant  to  Section  7 
(b)  of  this  regulation  will  be  addressed  to 
the  Appeals  Board,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 

Stanley  J.  Marcuss. 

Deputy  Assistant  Secretary 
for  Domestic  Commerce. 

August  22,  1977. 

[FR  Doc.77-24588  Filed  8-24-77;8;45  amj 
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